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IN THE COURT OF THE ADDL. SESSIONS  JUDGE-2 (FTC):: TINSUKIA

District :  Tinsukia

Present :  Md. A. Hakim,  M.A, L.L.B, 

      Addl. Sessions Judge-2,

           (FTC), Tinsukia.

       Misc.(Probate) Case No. 93  of 2013

1. Sri Sant Kumar Harlalka,  52 years,

S/o. Late  Purshottam  Harlalka,

Resident  of Parbatia,

P.O & P.S  Tinsukia,

Dist. Tinsukia (Assam)...............................Petitioner.

    -Versus-
     

1. Sri  Subhash  Ch. Harlalka,

S/o. Lt.  Purshottam Lal Harlalka,

          Sri Kanya Pathsala Lane,

G.N.B  Road,  Tinsukia, Assam.

 
2. Smt. Chanda  Devi  Bajaj,

D/o.  Lt.  Purshottam Lal Harlalka, 

W/o.  Sri  Ram Prasad  Bajaj,

C/o. M/s. R.P Enterprises,

Thana  Road, Tinsukia,  Assam.

3.  Smt. Sharda  Devi  Jidani,

 D/o.  Lt.  Purshottam Lal Harlalka, 

 W/o.  Sri Budh Karan  Jidani,

 Hare  Krishna  Path,

 Near  Shankar  Hotel,  Chowkidingee,

 P.O. Dibrugarh, Assam.
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4.  Smt. Narbada  Devi  Murarka,

D/o. Lt.  Purshottam Lal Harlalka, 

W/o.  Sri Mahabir  Murarka,

Vill.  Panimudi, P.O Tengakhat,

Dist. Dibrugarh, Assam.

5. Smt. Gayatri Devi Mashania,

D/o. Lt.  Purshottam Lal Harlalka, 

W/o.  Sri Madan  Lal Masania,

C/o. M/S. Rocky Electronics,

Middle Line,  Prakash  Bazar,

P.O.  Tinsukia,  Assam,

6. Smt. Mukteshwari  Jallan, 

D/o. Lt.  Purshottam Lal Harlalka, 

W/o.  Sri Radhe Shyam  Jallan,

C/o.  Bajrang  Steels(Sales) Ltd.,

SRCB Road, Fancy  Bazar,

Guwahati, Assam.

 

7. Smt. Shanti  Devi  Mittal,  

D/o. Lt.  Purshottam Lal Harlalka, 

W/o.  Sri Shyam Sundar Mittal,

C/o. Hira  Lal  Shyam Sundar,

Upper  Bazar,  Margherita,

Dist. Tinsukia, Assam.

                             .......................................Opp. Parties.

Appearance  :      

             Sri M.K  Singh

             Advocate.....................................For  the  Petitioner.

                       None  Appeared

                       Advocate.....................................For  the  Opp. Parties.   
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                       Date of Argument      :  15.03.2018

            Date of Judgment      :  29.03.2018

J   U   D   G   M   E   N   T

1.    This Misc. (Probate) is filed by  Sri Sant Kumar Harlalka  being the

testator  for  probate  of  the  WILL of  Late  Tija   Devi  Harlalka  W/o  Lt.

Purshottam Lal Harlalka.

2.     It  is  stated  in  the  petition  that  the  mother  of  the  petitioner

Tija  Devi  Harlalka   was   a   Hindu   and   governed   by   the   Hindu

Succession Act,  1956. She  died  on  01.12.2012 at  Parbotia,  Tinsukia

within  the jurisdiction of  the  Hon'ble  Court  which  was  also  her  fixed

place  of residence  during  lifetime. The copy of the death certificate of

Late Tija Devi  Harlalka is  enclosed herewith and  marked  as  Annexure

No. 1. 

3.    Prior  to  her  death,  deceased,  Tija Devi Harlalka, made  her  last

Will and  Testament on  22.02.2010, being  Deed No. 06 of  2010  duly

registered  before   the   Sr.  Sub-registrar,   Tinsukia,   whereby   she

appointed  the above named  Petitioner  as  the  Executor  of  her last  will

and bequeathed  her  estate  and  effects  thereof  as  indicated  therein.

The Last Will of  the  deceased,  Tija Devi  Harlalka in  original, is enclosed

herewith and  marked  as  Annexure No. 2. 

4.   That the aforesaid Will was  duly executed by  the  said  deceased in

presence of  two  attesting  witnesses namely Sri  Ramesh Churiwala  and

Sri Vikash  Kumar  Pandey. The  contents  of  the  aforesaid Will  was  first

read  over and explained to  the  Testator by Sri  Ramesh Churiwala  in

presence   of   the   other   attesting  witness.  The  testator   Tija   Devi

Harlalka  after perfectly  understanding  the  contents  and  being fully

satisfied, voluntarily put  her  thumb  impression upon  her  aforesaid last

will and  testament  in  presence  of  both the attesting witnesses.  
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5.   The attesting  witnesses,  whose  names  do  appear  on  the  foot of

the  Will  who  attested  the  same,  also  hereby  affirm  the  voluntarily

execution  of  the  aforesaid  will  by  the  Testator,  in  the  form  of  their

respective Affidavits  which  are  annexed with  the  present  probate

Petition. 

6.  That   the   testator   Late  Tija   Devi   Harlalka   bequeathed   her

immovable  properly (which  is  more fully  and  particularly  described in

the schedule below  and  shall  be  referred hereinafter  as  the  said

property for brevity),  in  favour  of  her daughter-in-law,  Smt. Sharmila

Harlalka,  age  about  47  years,  wife  of   Sri   Sant Kumar Harlalka,

Parbotia, P.O P.S  & Dist. Tinsukia,  Assam  as  the  sole  beneficiary  of her

last   Will   in   exclusion   of   all   possible   legal   heirs   and

successors/opposite  Parties. 

7.    The  Petitioner named  above  is  the  same  person  as  appointed as

the  Sole  Executor of  the  Will  left  by  Late  Tija Devi  Harlalka  and as

such he  is  entitled to   probate  thereof. That  the  petitioner  will  act as

per  Terms  and  conditions  of  the  last  Testament of  the  Testator and

therefore  after obtaining  the  Probate,  shall  hand over  the  estate of

the  deceased  to  the  beneficiary after defraying  expenses,  if  any

incurred  by  him. 

8.   The  petitioner will  act  as  per  Terms  and  conditions  of  the  last

Testament  of  the  Testator  and  therefore  after  obtaining  the  Probate,

shall  handover  the  estate  of  the  deceased  to  the  beneficiary after

defraying  expenses, if  any  incurred  by  him.

9.    That   the Petitioner  has  truly  set  forth  the  full  details  of  the

said property  in  the  below  mentioned  schedule. The  said  property  is

within  the  jurisdiction  of  this  Hon'ble  Court. That  the  amount  of  the

assets  which  is   likely  to  come  to  the hands  of  the  Petitioner is

approximately  valued  at  Rs. 2,70,000/-. That  the  Testator  had  no

liability. 
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10.  That  the  Petitioner believes  to  the best  of  his  knowledge that no

application  for  Probate of  the  said  will  or  Letter  of  administration of

the said  property has  yet made by  anybody  to  this Court or  any  other

Court and  no  such  Petition is  pending  or  rejected by  the  Court. The

above  named  petitioner  is  ready to pay  the  ad valoram  Court Fee at

the  time of  grant  of  Probate as  prayed  for. 

11.                            Schedule of  the  said Property:

       A plot  of  land  measuring 00 Bigha – 1 Katha 9.41 Lessas equivalent

to  4235.62  square  feet  covered  by  part  of  Dag No. 477 of Periodic

Patta No. 212, situated  at Parbatia,  Tinsukia  Town  Sheet  No. 26, Mouza

& District Tinsukia,  Assam  and  an  Assam Type  house standing  thereon

which  is  bounded  and  butted  as  follows:

Direction                                Boundary                                       Dimension

North                           25'0” wide Existing colony Road              78'-9”

South                  6'-6” wide private  passage                        74'-0”

East                                     Land  under  Dag No. 484                  64'-0”

West                  6'-6” wide  existing  common  passage      47'-0”

12.  The Opp. Parties have not  contested the case by filing separate

written statements. Hence the case  proceeded  against  them Ex-parte.

The Opposite party no. 4 although has given no objection to the petitioner

yet  as  has  not  turned  up  to  court  later  on,  the  case  was  proceeded

against the Opposite party no. 4 ex-parte.

13.  Now the  main issue to  be  decided  is  that 

(a)Whether the petitioner is entitled for grant  of  probate  of  the

annexed  Will  in  his favour along with other  reliefs?

 
(b) Whether the deceased,   Tija Devi  Harlalka made  her  last  Will

and  testament on  22.02.2010,  being  Deed  No. 06 of 2010

duly  registered before  the Sr. Sub-registrar, Tinsukia  whereby

she  appointed the petitioner  as  the  executor of  her last  will
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and   bequeathed   her   estate  and  affects   there   of  as

indicated  therein?

14.  During  the  course   of   hearing  the  Petitioner  has   examined

himself in support of his probate, whereas the OPs have not adduced any

evidence. 

15.  I have  heard  the argument  advanced  by   the learned counsel of

the  petitioner  and  also  deciphered  the  materials  on  record,  for  an

appropriate conclusion of the instant probate.

Discussion, Decision & Reasons thereof:

16.  PW.1,  Sri Sant Kumar Harlalka  has  deposed  in his  evidence in

affidavit that  he  is  the  petitioner  of  the  above  referred case,  and

permanent resident  of  his  locality and  both he  and  the  Opp. Parties

are the  children of  Lt.  Tija Devi   Harlalka,  wife  of   late Purshottam

Harlalka.   That his  mother Lt.  Tija Devi   Harlalka was  a  Hindu and

governed  by the Hindu Succession Act 1956. She died  on 01.12.2012 at

Parbatia, Tinsukia within  the  jurisdiction of  the  Honour's  court  which

was  also her  fix  place  of  residence during  lifetime. The copy compared

with  original death certificate of Late  Tija Devi  Harlalka is  enclosed

herewith  and   marked   as   Annexure-1.  That   prior   to   her   death,

deceased,   Tija Devi  Harlalka made  her  last  Will  and  testament on

22.02.2010,  being  Deed  No. 06 of 2010 duly  registered before  the Sr.

Sub-registrar, Tinsukia  whereby  she  appointed  him  as  the  executor of

her last  will   and  bequeathed  her  estate and affects  there  of  as

indicated  therein. The  last will  of  the  deceased,   Tija Devi  Harlalka in

original is  already enclosed with  this  case  and  marked  as  Annexure-2.

That  the  aforesaid will  was duly executed by  the  said  deceased  in

presence  of  two  attesting  witnesses  namely Sri  Ramesh  Churiwala

and  Sri  Vikash Kumar  Pandey. The  contents  of  the  aforesaid will  was

first   read   over   and   explained  to   the   Testator  by   Sri   Ramesh

Churiwala  in  presence  of  the  other  attesting  witnesses. The Testator,
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Tija Devi  Harlalka after  perfectly understanding the  contents  and  being

fully   satisfied,  voluntarily   put  her   thumb   impression   upon   her

aforesaid   will   and  testament in  presence  of   both  the  attesting

witnesses. That the  testator Late  Tija Devi  Harlalka  bequeathed  her

immovable properly  (which  is  more fully  and  particularly described  in

the  schedule  below  and  shall  be  referred  hereinafter as  the  said

property  for  brevity) in  favour  of  her  daughter  in  law, Smt. Sharmila

Hazarika,  aged  about  47 yrs.,  wife  of  Sri  Sant  Kumar  Hazlalka,

Parbatia, P.O, P.S &  Dist. Tinsukia, Assam, as  the  sole beneficiary  of  her

last   will   in   exclusion  of   all   possible   legal   heirs   and

successors/Opposite parties. That  he  is  the same  person  as  appointed

as  the  sole  executor  of  the will  left  by  Lt.  Tija Devi  Harlalka and as

such he  is entitled to  probate thereof. That he  shall  act  as  per  terms

and  conditions  of  the  last  testament of  the  Testator and  therefore

after  obtaining the  Probate,   shall   hand over  the  estate  of   the

deceased to  the  beneficiary after defraying expenses, if  any  incurred

by  him. That he  has  truly set  forth the  full  details  of  the  said

property in the  below  mentioned  schedule. The  said  property is  within

the  jurisdiction  of  the  Court. That the  amount  of  the  assets  is  likely

to  come  to  his  hands  is approximately valued  at  Rs. 2,70,000/-That

the  Testator  had  no liability. That  the  Petitioner believes  to  the best

of  his  knowledge that no  application  for  Probate of  the  said  will  or

Letter  of  administration of  the said  property has  yet made by  anybody

to  this Court or  any  other  Court and  no  such  Petition is  pending  or

rejected by  the  Court. The  above  named  petitioner  is  ready to pay

the  ad valoram  Court Fee at the  time of  grant of  Probate  as  prayed

for.

Schedule of  the  said Property

17.  A plot  of  land  measuring 00 Bigha – 1 Katha 9.41 Lessas equivalent

to  4235.62  square  feet  covered  by  part  of  Dag No. 477 of Periodic

Patta No. 212, situated  at Parbatia,  Tinsukia  Town  Sheet  No. 26, Mouza

& District Tinsukia,  Assam  and  an  Assam Type  house standing  thereon
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which  is  bounded  and  butted  as  follows:

Direction                                Boundary                                    Dimension

North                           25'0” wide Existing colony Road           78'-9”

South                 6'-6” wide private  passage                      74'-0”

East                                     Land  under  Dag No. 484               64'-0”

West                  6'-6” wide  existing  common  passage    47'-0”

18. With   regard   to   the Issues  Ld.   Counsel  argued his  case.  Upon

hearing Ld. Counsel I have gone through the material evidence on record

and found that the deceased,   Tija Devi  Harlalka made  her  last  Will

and   testament  on   22.02.2010,   being   Deed  No.  06  of  2010 duly

registered before  the Sr. Sub-registrar, Tinsukia  whereby  she  appointed

the petitioner  as  the  executor of  her last  will  and  bequeathed  her

estate and affects  thereof  as  indicated  therein. To prove the death the

copy  of  the  death  certificate  of  Late  Tija  Devi   Harlalka  is   enclosed

herewith and  marked  as  Annexure No. 1. The original Last Will of  the

deceased,  Tija Devi  Harlalka is enclosed with the petition and  marked

as  Annexure No. 2.

19.  The  notices were issued to all the opposite parties but they have not

appeared before the court to contest the case. Rather the Opposite party

no. 4 has filed petition by which given no objection to the prayer of the

petitioner. 

20. The  petitioner  has  stated  that  he  is   the same  person  as

appointed  as  the  sole  executor  of  the will  left  by  Lt.  Tija Devi

Harlalka and as such he  is entitled to  probate thereof. That he  shall  act

as  per  terms  and  conditions  of  the  last  testament of  the  Testator

and  therefore after  obtaining the  Probate,  shall  hand over  the  estate

of  the  deceased to  the  beneficiary after defraying expenses, if  any

incurred by  him.

21.  As there is no objection from the opposite party no. 4 and as other

opposite  parties  have  not  turned  up  to  contest  the  case  and  as  the
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documents submitted by the petitioner are found correct and as there is

no material to presume that the statement of the petitioner is false and

fabricated, I am of the considered opinion there is good and legal ground

to allow the prayer of the petitioner.

22. Hence  upon  considering  the  above  discussion  and  facts  and

circumstances the prayer of the petitioner is allowed. 

O R D E R

23.  In view of  the above  discussion  and  considering all  facts and

circumstances the probate of the annexed WILL is granted in favour of the

petitioner.

24.   The case is disposed of herewith without cost.

25.   Given under my hand and seal of this Court on the 29th day of March,

2018.

 

     Dictated and corrected by me                  

        ( A. Hakim )                          ( A. Hakim)
     Addl. Sessions Judge-2                                Addl. Sessions Judge-2        

      (FTC), Tinsukia.                                     (FTC), Tinsukia.              
 

Transcribed  by:

           (P.D  Phukan).

 


